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Sweet, D.J.,

On June 7, 2000, a jury found defendant Patrick Kelly
(“Kelly”) quilty of harassing a witness in violation of 18 U. S. C.
8§ 1512(c)(1). For the reasons set forth bel ow and subject to the
sentencing hearing scheduled for April 20, 2000, Kelly wll be
sentenced to twelve nonths in prison and a one-year term of
supervi sed rel ease. Pursuant to 18 U S.C. 8§ 3013, a $25 speci al

assessnment i s mandatory.

The Def endant

Kelly is a forty-six year-old married father of four
residing in Garden City, New York. After receiving a Master of
Busi ness Adm ni stration degree fromFairleigh D ckinson University
in 1978, Kelly went on to work in various restaurant, hotel and
catering posts. Kelly was discharged fromhis post as the General
Manager of the Water Club Restaurant in East River, New York in
1986, when the owner filed a conplaint with the Manhattan D strict
Attorney’s office for theft of restaurant funds. Although Kelly’s
crimnal trial resulted in an acquittal, the civil trial judge
noted that the amounts Kelly received from altered checks,
$451, 853. 32, vastly overstated any possible sunms the restaurant’s
owner had authorized Kelly to sign for as reinbursenent for

expenses. Judgnent was entered against Kelly on May 2, 1990 for



$1, 355,559.90, inclusive of restitution and statutory treble

damages.

The instant conviction arises out of Kelly s subsequent
enpl oynent as the catering director at Le Bar Bat, a mdtown
Manhattan restaurant where Kelly started working in 1993. In early
1998, four femal e ex-enployees at Le Bar Bat filed discrimnation
claimts with the United States Equal Enploynent Opportunity
Comm ssion (“EECC’), alleging that Le Bar Bat personnel, including
Kelly, had nade unwel conme verbal and physical sexual advances
toward themduring their enploynent. The case was referred to the
United States Attorney’'s Ofice for the Southern District of New

York in March of 1998.

In early April of 1998, Kelly, with the assistance of
several coworkers, targeted each of the four conplaining ex-
enpl oyees wi th unsigned, individualized flyers purporting to have
been issued by “nei ghborhood watch” groups. The flyers included
t he phot ographs and hone addresses of the wonen, which were taken
from confidential enployee files at Le Bar Bat, and accused the
wonen of prostitution, child nolestation, and/or drug dealing. The
flyers were distributed wi dely around t he nei ghbor hoods where t hese
wonen lived, mailed to their apartnment buildings in at |east two
cases, and to one woman’s out-of-state parents. Each of the four
victinms, who are also involved in a pending civil rights action
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against Kelly, has submtted an inpact statenent that has been

considered in assessing the appropriate penalty for this offense.

Finally, when Kelly discovered that he was under
i nvestigation, he asked his coworkers to tell investigators that he
had nothing to do with the flyers. As Matthew Tortoso testified at
the trial, he and Colin Wal sh conplied, delaying the investigation

and Kelly's prosecution for several nonths.

The Gui deli nes

1. O fense Level

The Presentence Report prepared by the Probation Ofice
grades Kelly’s conduct wunder the United States Sentencing
GQuidelines (“the Guidelines”) at a base |evel offense |evel of 12
pursuant to 8 2J1.2, and recommends a two-point enhancenent for
obstruction of justice due to the fact that Kelly instructed others

to conceal his crine, pursuant to 8§ 3Cl.1. ee also U S S. G 8§

2J1.2, coment. (n.2) (noting that although 8 3Cl.1 enhancenent for
obstruction of justice typically does not apply to offenses covered
under 8 2J1.2, it is properly applied if “the defendant obstructed
the investigation or trial of the obstruction of justice count.”).

Kelly’s adjusted offense |evel is 14.



However, due to the unusual circunstances of this case,
an adjustnent for acceptance of responsibility is warranted
pursuant to 83El.1(a). The Commentary to 8 3El.1 specifies that a
two-point reduction may be possible despite the fact that a

def endant has proceeded to trial:

The adjustnent is not intended to apply to a defendant
who puts the governnment to its burden of proof at trial
by denying the essential factual elenments of guilt, is
convicted, and only then admts gquilt and expresses

r enor se. Conviction by trial, however, does not
automatical ly precl ude a def endant fromconsi deration for
such a reduction. In rare situations a defendant may

clearly denonstrate an acceptance of responsibility for
his crimnal conduct even though he exercises his

constitutional right to a trial... In each instance,
however, a determnation that a defendant has accepted
responsibility wll be based primarily upon pre-tria

statenents and conduct.

US S G 8 3EL. 1, comment. (n.2).

In this case, Kelly attenpted to plead guilty to
m sdenmeanor w tness harassnment pursuant to 18 U S.C. 8§ 1512(c)
prior totrial on felony charge of intimdating a witness, pursuant
to 18 US C 8§ 1512(b)(1). However, the U S. Attorney’s
M sdeneanor Commttee refused the plea offer and prosecuted Kelly
at trial. At the request of the defense, the jury was instructed
on the | esser included 8 1512(c) charge, and Kelly was ultimately
convicted  of m sdeneanor har assnent r at her than felony
intimdation. Under the circunstances, Kelly s denonstrated
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Wi | lingness to take responsibility for the conduct of which a jury
ultimately found himguilty satisfies the requisites of § 3E1.1 and

warrants a two-point reduction.

That Kelly’'s base of fense | evel has been enhanced by two
points for obstruction of justice does not foreclose a reduction
for acceptance of responsibility. Al though in nost cases
“[c]onduct resulting in an enhancenent under 8 3Cl.1 (Cbstructing
or Inpeding the Adm nistration of Justice) ordinarily indicates
t hat the def endant has not accepted responsibility for his crim nal
conduct[,] [t]here may, however, be extraordi nary cases in which
adj ust rents under both 88 3Cl.1 and 3El1.1 may apply.” U S.S.G §

3E1.1, coment. (n.3). See United States v. Restrepo, 936 F.2d

661, 669 (2d G r. 1991) (approving district court’s application of

adj ustnments pursuant to both § 3Cl.1 and § 3E1.1).

Here, the conduct which led to the enhancenment for
obstruction of justice took place soon after the offense conduct,
at the initiation of the investigation. Nonet hel ess, Kelly did
seek to accept responsibility formally for his crimnal conduct
before trial, and it was the governnent’s choice, not his, to
proceed. The fact that Kelly will receive a two-point reduction
for acceptance of responsibility despite his obstruction of justice
should not be interpreted as an incentive for others to hinder
i nvestigations in the hopes of heading off formal charges. Rather,
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in the unique circunstances where a defendant sought to plead
guilty to the very charge a jury later convicted him of, a
reduction pursuant to 8 3E1.1 is appropriate, notw thstanding his

earlier attenpts to evade justice. See United States v. Enriquez,

42 F.3d 769, 773 (2d Cir. 1994) ("a defendant may have engaged in
conduct constituting an obstruction for which a penal ty enhancenent
is appropriate, but subsequently cone to accept responsibility

fully").

Therefore, subtracting two acceptance of responsibility

points yields an offense | evel of twelve.

2. Crimnal Hi story Cateqory

Kelly's crimnal history consists of a single conviction
for drunk driving, in 1998, which gives himone crimnal history
poi nt pursuant to Guidelines 8 4Al.1(c). Therefore, his Crim nal

Hi story Category is |

3. Appli cabl e Gui deli nes Range

The CGuidelines' range for an offender with a base | evel
of 12 and a Crimnal H story Category of |I is 10 to 16 nonths.

However, the statute under which Kelly was convicted provides for



a maxi mum term of inprisonnent of one year. See 18 U.S.C. 8§
1512(c). Therefore, Kelly' s applicable sentencing range is from10

to 12 nonths. See U S. S.G 8§ 5GL.1(c)(1).

A Downward Departure is Not Warranted

In addition to filing approximtely forty-six letters of
support from Kelly's famly, friends, and coworkers, defense
counsel has raised two grounds for a downward departure: (1) the
crime is outside of the heartland of the Guidelines; and (2)
aberrant behavi or. For the reasons set forth below, neither of

t hese argunents is availing.

1. Kelly's Conduct is Not Qutside the Heartl and of §
2J1.2

First, counsel argues that the conduct of which Kelly was
convicted is sufficiently unusual to take the offense out of the
heartland of the applicable Guideline, warranting a downward

departure. Koon v. United States, 518 U S. 81 (1996). The

Quidelines provide that 8§ 2J1.2 is the applicable section for

violation of 18 U . S.C. § 1512.

The background notes of the comentary identify the

typical nature of offenses to be addressed by 8§ 2J1.2 as foll ows:
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Thi s section addresses of fenses i nvol vi ng t he obstruction
of justice generally prosecuted under the above-
referenced statutory provisions. Numer ous of f enses of
varying seriousness nmay constitute obstruction of
justice: wusing threats or force to intimdate or
i nfluence a juror or federal officer; obstructinga civil
or adm nistrative proceeding; stealing or altering court

records; unl awful l'y i ntercepting gr and jury
del i berations; obstructing a crimnal investigation;
obstructing a state or local investigation of illega

ganbling; wusing intimdation or force to influence
testinony, alter evidence, evade legal process, or
obstruct the conmmunication of a judge or | aw enforcenent
officer; or causing a wtness bodily injury or property
damage in retaliation for providing testinony,
information or evidence in a federal proceeding. The
conduct that gives rise to the violation may, therefore,
range froma nmere threat to an act of extrene viol ence.

US S G 8§ 2J1.2, coment. (backg’d) (enphasis added). Although
the unique type of personal attack or public snear on the
reputation of individuals inretaliation for invoking |egal process
is not described in the comentary, this conduct is sufficiently
related to justify applying 8 2J1.2. Based upon the testinony at
trial and the victiminpact letters submtted before sentencing,
Kelly's conduct certainly intimdated the victins. Mor eover,
al though defense counsel argues that Kelly had no intent to
i nfluence wtnesses, Kelly targeted his victins specifically for
havi ng sought to initiate | egal proceedings -- |egal proceedings in
whi ch they woul d undoubtedly appear as w tnesses. At | east one
ot her court has applied 8 2J1.2 to harassi ng conduct anal ogous to

that in this case. See United States v. Gunwall, No. 97-5108, 97-

5123, 156 F.3d 1245, 1998 W 482787 (10th G r. Aug. 12, 1998)



(table) (approving district court’s application of § 2J1.2 to
conviction under 18 U S.C. 8 371 and 26 U S. C. § 7212(a), where
def endant who owed back taxes had engaged i n nunerous instances of
harassing I RS enpl oyees). No downward departure is warranted on

this basis.

It should be noted that Kelly would receive the sane
Quidelines calculation if he were sentenced pursuant to 8 2A6.1,
the nost rel evant other provision in the CGuidelines, which applies
to “threatening or harassi ng conmuni cations.”! That section, like
8§ 2J1.2, also provides for a base offense |evel of twelve, unless
several specific offense characteristics (which are not present
here) exist. US S G 8§ 2J1.2, comment. (n.1) (recognizing that
“this offense includes as particularly w de range of conduct and
that it is not possible to include all of the potentially rel evant

circunstances in the offense level”).

Al though the offense in United States v. Mazza, No. Crim

A 98-113-1, 98-113-2, 1999 W. 1244418 (E.D. Pa. Dec. 20, 1999),
violated 18 U S.C. 8 876, nmiling threatening comunications,

rather than 8 1512(c), the facts of the harassnment there mrror

! Defense counsel describes Kelly’'s conduct as intending “to
denonstrate how it feels to be the victim of scandal ous
al | egati ons. To show that when such allegations are publicized
t hey can hurt one’s reputation and standing in their community. To
show that it hurts when it happens to you, so, you shouldn't do it
to others.” (Scolari Apr. 2, 2001 Letter at 8-9.)
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those in this case. Specifically, the defendant had sent a letter
to his wife's divorce attorney threatening to snear her reputation
inretaliation for her alleged attenpts to tarnish the defendant’s
reputation during divorce proceedings. Due to the simlarity with

the instant case, the letter bears quoting at sone |ength:

This is a warning to you and your husband to cease and
desi st at once the bl acklist canpaign and snear tactics
you're engaging in against the reputation of [the
def endant]. .. Overwel mng [sic] docunentation in ny
possessi on supports and confirnms this. Please be advised
if you continue in these underhanded activities, this
w || have far reachi ng consequences to both you and [your
di vorce attorney]. Under the |aw, punishnent will be
swi ft and severe. Right now hanging by a threat is your
standing in the |l egal community and al so in the community
at large. Do you want this black cloud over your head?
| f you val ue the security you now have and do not want to
j eopardize it, then back off. Renmenber if you are
setting your sights on destroying an individual in this
di vorce case, the back you stab may well be your own and
your husband. [sic.]

1999 W. 124418, at *1-*2. Section 2A6.1 of the Quidelines applies
to the conduct described in Mazza. The only material difference
bet ween the harassnent in Mazza and here is that the defendant in
Mazza threatened to snear the victinms reputation before going
through with it. Kelly' s victinms had no such warning. As such, §
2A6.1 may be an appropriate alternative to 8§ 2J1.2. However, this
gquestion is academ c, as both sections provide for the sanme base

of fense | evel of 12 under these circunstances.
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2. Kelly's Ofense Does Not Meet the Standard for a
Departure for Aberrant Behavior Pursuant to §
5K2. 20

Section 5K2.20 of the Cuidelines authorizes sentencing
judges to depart downwardly “in an extraordinary case if the
defendant’s crimnal conduct constituted aberrant behavior.” A
departure for aberrant behavior is warranted only where the of fense
conduct was a “single crimnal occurrence . . . that (A was
commtted wthout significant planning; (B) was of I|imted
duration; and (C) represents a marked deviation by the defendant
froman otherwise lawabiding life.” U S. S.G § 5K2.20, comrent.
(n.1). If each of these factors is net, courts may consider the
followng factors in determning whether to grant a downward
departure under this provision: “the defendant’s (A) nental and
enotional conditions; (B) enploynent record; (C) record of prior
good works; (D) nmotivation for commtting the offense; and (E)

efforts to mtigate the offense.” 1d., comment. (n.2).

In order to carry out the offense conduct, Kelly and his
acconplices had to devi se the schene, access confidential personnel
files of each of the four victinms for their hone addresses and
phot ographs, design, draft and copy the flyers, travel to each
vi ctim s nei ghborhood and post nunerous flyers in public view and,

in three cases, mail the flyers to victins and/or the victins
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parents. These acts, although they took place “over the course of
a few hours one night,” in defense counsel’s words, in fact
required significant planning. Mreover, the duration of Kelly’'s
conduct shoul d not be neasured by the hours it took to acconpli sh,
but rather by the | asting adverse i npact on the victins that it was
calculated to -— and in fact did -— acconplish. Finally, although
Kelly was acquitted of crimnal wongdoing at his previous
enpl oynent at the Water Cl ub, the Honorable Robert P. Patterson’s
findings with regard to Kelly’'s role in taking funds from his
enpl oyer, the judgnent that issued, and the Probation Departnment’s
characterization of these acts, preclude this Court from finding

that he has led an “otherwise |awabiding life.”

Even accepting as true the comon thene in the forty-six
letters of support -- that Kelly has been a warm and upstandi ng
nei ghbor, father, famly nenber -— the Court declines to exercise

the discretion to depart on the basis of aberrant behavior.

The Sent ence

Kelly shall be sentenced to twelve nonths in prison, to
be followed by one year of supervised release. See 18 U S.C 8§

3583(b) (3): Guidelines 88 5D1.2(a)(3), 5DL.1(bh).
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Kelly shall al so pay a $10, 000 fine within 30 days of his
rel ease fromcustody or on an install nment plan to be established by
the Probation Ofice. See 18 U . S.C. 8§ 3571 (statutory maxinum
$100, 000 fine); CGuidelines 8§ 5E1.2(c)(3) (providing for applicable
fine range of $4, 000 to $40, 000).

Inlight of the pending civil suit, restitution shall not

be i nposed.

A $25 special assessnent is mandatory pursuant to 18

U S C § 3013.

The following conditions of supervised release are
mandatory: Kelly shall not (1) conmt another federal, state, or
local crime; (2) illegally possess a controlled substance; or (3)
possess a firearmor destructive device. |In addition, Kelly shal
submt to a drug test within fifteen days of placenent on
supervised release and at least two wunscheduled drug tests

thereafter, as directed by the probation officer.

Finally, Kelly will also be subject to the followng
speci al supervised release conditions: he shall ©provide the
probation officer wth access to any requested financia
i nformati on. Kelly shall not incur new credit charges or open
additional lines of credit without the approval of the probation
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officer unless Kelly is in conpliance with the install nent paynent

schedul e.

Kelly istoreport to the nearest Probation Ofice within
72 hours of being rel eased fromcustody. Supervision shall be in

the district of residence.

It is so ordered.

New Yor k, NY
April 17, 2001 ROBERT W SVEET
U. S. D J.
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